
308 

40 CFR Ch. I (7–1–04 Edition) § 239.5 

the permit program and description of 
the coordination and communication 
responsibilities of the lead state agen-
cy to facilitate communications be-
tween EPA and the state if more than 
one state agency has implementation 
responsibilities; 

(b) An explanation of how the state 
will ensure that existing and new fa-
cilities are permitted or otherwise ap-
proved and in compliance with the rel-
evant Subtitle D federal revised cri-
teria; 

(c) A demonstration that the state 
meets the requirements in §§ 239.6, 
239.7, 239.8, and 239.9; 

(d) The number of facilities within 
the state’s jurisdiction that received 
waste on or after the following dates: 

(1) For municipal solid waste landfill 
units, October 9, 1991. 

(2) For non-municipal, non-hazardous 
waste disposal units that receive 
CESQG hazardous waste, January 1, 
1998. 

(e) A discussion of staff resources 
available to carry out and enforce the 
relevant state permit program. 

(f) A description of the state’s public 
participation procedures as specified in 
§ 239.6(a) through (c). 

§ 239.5 State legal certification. 

(a) A state must submit a written 
certification from the state Attorney 
General that the laws, regulations, and 
any applicable guidance cited in the 
application are enacted at the time the 
certification is signed and are fully ef-
fective when the state permit program 
is approved. This certification may be 
signed by the independent legal counsel 
for the state rather than the Attorney 
General, provided that such counsel 
has full authority to independently 
represent the lead state agency in 
court on all matters pertaining to the 
state program. 

(b) If guidance is to be used to supple-
ment statutes and regulations, the 
state legal certification must discuss 
that the state has the authority to use 
guidance to develop enforceable per-
mits which will ensure compliance 
with relevant standards issued pursu-
ant to RCRA section 4010(c) and that 
the guidance was duly issued in accord-
ance with state law. 

(c) If any laws, regulations, or guid-
ance are not enacted or fully effective 
when the legal certification is signed, 
the certification should specify what 
portion(s) of laws, regulations, or guid-
ance are not yet enacted or fully effec-
tive and when they are expected to be 
enacted or fully effective. 

The Agency may make a tentative 
determination of adequacy using this 
legal certification. The state must sub-
mit a revised legal certification meet-
ing the requirements of paragraph (a) 
of this section and, if appropriate, 
paragraph (b) of this section along with 
all the applicable fully enacted and ef-
fective statutes, regulations, or guid-
ance, prior to the Agency making a 
final determination of adequacy. If the 
statutes, regulations or guidance origi-
nally submitted under § 239.3(d) and 
certified to under this section are 
modified in a significant way, the Re-
gional Administrator will publish a 
new tentative determination to ensure 
adequate public participation. 

Subpart C—Requirements for 
Adequate Permit Programs 

§ 239.6 Permitting requirements. 

(a) State law must require that: 
(1) Documents for permit determina-

tions are made available for public re-
view and comment; and 

(2) Final determinations on permit 
applications are made known to the 
public. 

(b) The state shall have procedures 
that ensure that public comments on 
permit determinations are considered. 

(c) The state must fully describe its 
public participation procedures for per-
mit issuance and post-permit actions 
in the narrative description required 
under § 239.4 and include a copy of these 
procedures in its permit program appli-
cation. 

(d) The state shall have the authority 
to collect all information necessary to 
issue permits that are adequate to en-
sure compliance with the relevant 40 
CFR part 257, subpart B or 40 CFR part 
258 federal revised criteria. 

(e) For municipal solid waste landfill 
units, state law must require that: 

(1) Prior to construction and oper-
ation, all new municipal solid waste 
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